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77ie MAILING DATE of this communication appears on the cover sheet beneath the correspondence address- 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 
OF THIS COMMUNICATION. 



MONTH(S) FROM THE MAILING DATE 



Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed after SIX (6) MONTHS 
from the mailing date of this communication. 

If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 
If NO period for reply is specified above, such period shall, by default, expire SIX (6) MONTHS from the mailing date of this communication. 
Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely; may reduce any earned patent 
term adjustment See 37 CFR 1 .704(b). 



Status 

^Responsive to communication® filed on 
^ This action is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is closed in 
accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 ; 453 O.G. 21 3. 
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is/are allowed. 

is/are rejected. 
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is □ approved □ disapproved. 
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□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
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1 . The finality of the Office Action dated December 2, 2003 is withdrawn and the 
following action rendered. 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claims 30-37 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 30-37 are indefinite since it is not clear to what "per gram" (claim 30, last 
line) refers. Correction is required without new matter. 

4. Claim 30 is objected to because of the following informalities: In claim 30, last 
line, after "and" the word "being" should be added. Appropriate correction is required. 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

6. Claims 30-34 and 37 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Holtz et al (5,51 0, 1 30, columns 4, 5, 7 and 1 8-20). 

Applicant is referred to the reasoning set forth in paragraph No. 2 of the 
December 2, 2003 Office Action. 
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7. Claims 35 and 36 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Holtz et al as applied to claims 30-34 and 37 above, and further in view of Schwab 
et al (5,338,556). 

Applicant is referred to the reasoning set forth in paragraph No. 3 of the 
December 2, 2003 Office Action. 

8. Applicant's arguments filed March 4, 2004 have been fully considered but they 
are not persuasive. Applicant contends that since the claimed grain bits are from the 
same quantity of grain used to make the claimed dough, as opposed to the added grain 
bits of Holtz et al, a product distinct from the product of Holtz et al is produced. While 
such a distinction may carry some weight in a method of making claim, it has no affect 
in distinguishing applicant's product over Holtz et al's products. Grain bits from the 
same quantity of dough are not patentably distinct from grain bits added to a dough 
material. In both instances, a dough product including cooked grain bits is produced 
(see Holtz et al, column 4, line 54). Both products will look the same, feel the same, 
taste the same and smell the same. 

Additionally, after the grain bits are added to the dough, the dough is formed into 
flakes and then toasted. This will result in cooked cereal flakes including cooked grain 
bits. The final product does not know where the grain bits came from. It is thus 
substantially equivalent to applicant's claimed product. It is also irrelevant when the 
grain bits are added to the product so long as they are part of the final product. 
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Finally, applicant's contention, that the claimed grain bits are different in structure 
from the grain bits in Holtz et al, is not understood. What structural differences exist 
and where are they claimed? 

9. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

10. Any inquiry concerning this communication from the examiner should be directed 
to Arthur L. Corbin whose telephone number is (571 ) 272-1 399. The examiner can 
generally be reached on Monday— Friday from 10 a.m. to 7:30 p.m. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on (571) 272-1398. The fax phone number for 
the organization where this application is assigned is (703) 872-9306. 



A. Corbin/dh 
March 25, 2004 
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